had Maggard's counsel not taken the prosecutive initiative0
The Secretary has also on occasion changed his mind about
bringing section 105(c>(2) cases thereafter leaving the miner
with no .representation.  Thus there is always uncertainty as
to whether the Secretary will actually follow through on any
such decisi6n.

The recognized method of computing the amount of
attorney's fees begins by multiplying a reasonable hourly
rate by the'number of hours reasonably expended.  Hensley v.
Eckerhart, 103 S.Ct. 1933 (1983); Blum v. St. en son, 104 S.Ct
1541 (1984); Copeland v. Marshall, 641 F.2d 880 (D.G. Cir.
1980).  The resulting figure is called the lodestar.  The
lodestar fee may then be adjusted to reflect a variety of
other factors.

Respondents do not object to the proposed hourly rate of
$80.  They do object however to what they maintain was time
devoted to unrelated activities involving communications with
the Secretary and litigating issues surrounding the Secre-
tary's motion to dismiss Maggard's section 105(c)(3) case.
Respondents argue that these matters had nothing to do with
the anti-discrimination purposes of the Act and did not con-
cern any activities of Respondent.  I do not agree.  Consul-
tation with the Secretary's counsel and the litigation of
issues surrounding the Secretary's motion to dismiss are not
unforeseeable consequences of a discriminatory action under
the Act.  See 2 Court Awarded Attorney Fees fl 16.02(a)  Those
matters were, moreover, clearly "in connection with the insti-
tution and prosecution of" proceedings within the context of
section 105(c)(3).

Respondents also maintain that the 44-1/2 hours spent
preparing and writing the post-hearing brief was "totally
excessive, particularly where there were no unique or compli-
cated legal issues and where the attorney is well versed in
the area of t.he law."  Counsel for Respondents indicates that
he spent, in comparison," only 15 hours on all aspectd of the
brief, research and drafting."

The appropriate measure of an attorney's time for
setting his fees is of course not the actual time spent but
the time that should reasonably have been spent.  Spray-Rite
Service Corporation v. Monsanto Co., 684 F.2d 1226 (7th Cir.
1982>r Copeland v. Marshall, supra.  In this regard I observe
that the transcript of the proceedings consisted of only 414
pages and the post-hearing issues were factual (credibility)
in nature.  There were no novel or complex legal issues in
the case and counsel is familiar with the relevant law.
Under the circumstances I find that the time proffered as
expended in this areas was excessive and that a reduction to
25 hours is warranted for time reasonably expended in this
regard.

968s commenced.
